
No. 6753

UNITED STATES

CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

KE-SUN OIL COMPANY, a corporation,

H. G. SYSTER, EDWARD A. TENBROECK,
G. E. WILSON, WARREN LESLIE GAL-
BRAITH, E. E. GIBSON, JOHN KRUTZ-
FELD, 0. D. CLARK, as Sheriff of

Toole County, Montana, EARL B.

SCOVILLE and ED SHIELDS, as Sheriff

of Cascade County, Montana,

Appellants,

vs.

JOHN H. HAMILTON, as Receiver of

Sunburst Oil & Refining Company, a

corporation, and GENERAL AMERICAN
TANK CAR CORPORATION, a corporation,

Appellees.

Brief of Appellants

DONALD CAMPBELL, Great Falls, Montana,

LOUIS P. DONOVAN, Shelby, Montana.

Attorneys for Appellants.

APR 1 5 1932





SUBJECT INDEX
Page

STATEMENT OF THE CASE 1

SPECIFICATIONS OF ERROR (1) TO (7) 7

ARGUMENT:
The Order Appealed From was made in viola-

tion of Section 379 of Title 28 U.S.C 9

It is not material that some of the property

levied upon was not taken into the physical

possession of the sheriff making the levy..- 25

Cases where receiver is appointed by same

court which already has custody of the

property through levy of writ of attach-

ment or execution distinguished 27

Cases cited by the trial court in its memoran-

dum decision distinguished 29

The court had no jurisdiction to order the re-

lease of the attached property in a sum-

mary proceeding and without the introduc-

tion of evidence in support of the receiv-

er's petition 36

A mere general creditor of a solvent debtor is

not entitled to have a receiver appointed—. 38

CONCLUSION 41



II.

TABLE OF CASES
Page

Baldwin v. Hosmer, 101 Mich. 119, 59 N.W.

432, 25 L.R.A. 739 21, 26

Beardslee v. Ingraham, 183 N.Y. 411, 76 N.E.

476 3 L.R.A. (n.s.) p. 1073 19, 26, 35, 36

Berryman v. Billings Mutual Heating Co., 44

Mont. 517, 121 Pac. 280 39

Bortman v. Urban Motion Picture Industries,

Inc., 4 Fed. (2d) 913 (CCA 2nd Cir.)..14, 26, 30, 31

Bugbee v. Stoller-Hilgers Silk Mills, 45 R.I. 56,

119, Atl. 760 28

Burns v. Lake Charles First Natl. Bank, 20

Tex. Civ. App. 194, 49 S.W. 706 28

Cherry v. Western Washington Indus. Expos.

Co., 40 Pac. (WASH.) 136 20, 37

Cooper V. Reynolds, 10 Wallace 308, 19 L. Ed.

931 26

Covell V. Heyman, 111 U.S. 176, 29 L. Ed. 390,

392, 4 Sup. Ct. Rep. 355 12

Dodds V. Palmer Mountain Tunnel Co., 188 Fed

447 17

Felice Perrelli Canning Co. v. Certified Food

Stores, 15 Fed. (2d) 891 39

First National Bank of Medford v. Stewart

Fruit Co. (D.C. Cal.) 17 Fed. (2d) 621 39

Forsell v. Pittsburg & Mont. Copper Co., 42

Mont. 412, 113 Pac. 479 39

Fousek V. DeForest, 4 Pac. (2d) 472, at 475 26



III.

Page

Gibbons v. Ellis, 165 Pac. 783, 63 Colo. 76 26

Harkin v. Brundate, 276 U.S. 36, at 52, 72, L.

Ed. 457, at 464 40

Kline v. Burke Construction Co., 260 U.S. 225,

67 L. Ed. 226 at 230 12

Lion Bonding & S. Co. v. Karatz, 272 U.S. 77,

43 Sup. Ct. 480, 67 L. Ed. 870 13, 14

Maxwell v. McDaniel, 184 Fed. 411, 106 CCA.
453 39

Miller v. Superior Court of Los Angeles Coun-

ty (Cal. App.) 217 Pac. 817 37

Mitchell V. Lay, 48 Fed. (2d) 79 17, 18

Pacific Coast Pipe Line Co. v. Conrad City

Water Co., 245 Fed. 856 29

Pease v. Smith, 63 111. App. 411 20

People V. Finch (Colo.) 19 Colo. App. 512, 76

Pac. 1123 20

Piedmont Coal v. Hustead, 294 Fed. 247, 44

Sup. Ct. 331 24

Prudential Securities Co. v. Three Forks H &
M Valley R. Co., 49 Mont. 567, 144 Pac. 158.. 39

Renfro, Ex parte Elmer, 40 A.L.R. 900 21

Riehle v. Margoles, 279 U.S. 218, 73 L. Ed. 669 21

Southern Bank & Trust Co. v. Folsom, 75 Fed.

929, (CCA 6th Cir.) 15, 25

State V. District Court, 241 Pac. 317, 49 Nev.

145, 43 A.L.R. 1331 20

State V. King County Superior Court, 36

Wash. 91, 78 Pac. 461 23

Sterling v. Jewel, 46 N.E. 259 (111.) 41



IV.

Page

Straton v. New, 283 U.S. 318, 75 L. Ed. 1060.. 22

Vanroun v. San Francisco Superior Court, 58

Cal. 358 28

Ward V. Healy (CALIF.) 114 Cal. 191, 45 Pac.

1065 21

Wiswall V. Sampson, 14 Howard 52, 14 L. Ed.

322 29, 31, 33

TEXT BOOKS AND STATUTES

American Law Reports, Vol. 40, Page 903 37

Corpus Juris:

Vol. 53, page 29 39

pages 129-130 21

page 130 28

Drake on Attachments (7Ed.) Sec. 453 26

High on Receivers, Sec. 145 37

Judicial Code, Sec. 265 11

Revised Codes of Montana, 1921

:

Sec. 9260 10

Sec. 9262 10

Sec. 9417 11

Sec. 9431 11

United States Codes, Title 28, Sec. 379 11



UNITED STATES

CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

KE-SUN OIL COMPANY, a corporation,

H. G. SYSTER, EDWARD A. TENBROECK,
G. E. WILSON, WARREN LESLIE GAL-
BRAITH E. E. GIBSON, JOHN KRUTZ-
FELD, 0. D. CLARK, as Sheriff of

Toole County, Montana, EARL B.

SCOVILLE and ED SHIELDS, as Sheriff

of Cascade County, Montana,

Appellants,

vs.

JOHN H. HAMILTON, as Receiver of

Sunburst Oil & Refining Company, a

corporation, and GENERAL AMERICAN
TANK CAR CORPORATION, a corporation,

Appellees.



—2—
STATEMENT OF THE CASE

On November 9, 1931 General American Tank

Car Corporation filed its Bill of Complaint against

Sunburst Oil & Refining Company in the United

States District Court for Montana praying for the

appointment of a receiver for the said Sunburst Oil

& Refining Company (R. 2-20). Therein the plain-

tiff alleged that the Sunburst Oil & Refining Com-

pany was indebted to the plaintiff on contract in

the sum of $76,517.62 (R. 3-8) ; that ^^the defendant

has an outstanding indebtedness of approximately

Eight Hundred Eleven Thousand and no 1 100 Dollars

($811,000.00)" (R. 10), and gross assets of the value

of One Million Seven Hundred Twenty-six Thou-

sand and no|100 Dollars ($1,726,000.00) (R. 14) ; that

a number of creditors, including several of the ap-

pellants herein (R. 11-13) had brought suit in the

state courts of Montana and had levied attachments

executions against the property of the defendant

(R. 11-14). Plaintiff further alleged ''that such

threatened action on the part of creditors to en-

force their claims, as plaintiff believes, will result

in judgments, executions and seizure by sheriffs

and
I

or other like officers and forced sales of the

properties of the defendant (R. 14) "^ '' * '' * * '' * * *

and will cause great and irreparable loss to the de-

fendant and its creditors that the property and as-

sets of the defendant should not be sacrificed but

should be conserved" (R. 15) ; and plaintiff prayed

for the appointment of a Receiver to conserve the

property and avoid wasteful strife and controversy
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(R. 15-16). On the same date the Sunburst Oil &
Refining Company appeared in the action and filed

its Answer consenting to the appointment of a Re-

ceiver (R. 21) ; and the appellee Hamilton was ap-

pointed Receiver by the Federal Court on the same

date (R. 22-25).

There after on November 24, 1931 (R. 25), the ap-

pellee Hamilton filed an ancillary petition in the re-

ceivership case wherein he alleges

:

"That prior to the date of the appointment of

your petitioner as Receiver of said Sunburst Oil

& Refining Company, various suits at law had

been instituted against said defendant for the re-

covery of money and property. That various of

said actions had been prosecuted to judgment

against said defendant, and executions issued and

levied or are about to be issued and levied against

properties of said defendant, and that in other of

said actions attachments have been levied upon

properties and money of said defendant".

A schedule of the cases showing the date of levy

of executions or attachments prior to the appoint-

ment of the Receiver was contained in the Petition

(R. 29). The appellee further alleged:

'That by the issuance and levy of such attach-

ments and executions upon money and property

belonging to said Sunburst Oil & Refining Com-
pany your petitioner has been and is prevented

from taking possession of such property as re-

quired by the order of this court as aforesaid.

That by reason of the levy of said attachments



and executions persons owing money to said Sun-

burst Oil & Refining Company have been and are

prevented from paying to your petitioner as Re-

ceiver of said company the moneys so due to said

company. That by reason of the issuance and

levy of such attachments and executions your pet-

itioner has been and will be embarrassed in the or-

derly and proper administration of his trust and

is and will be unable to proceed in accordance with

the order of this court aforesaid."

(R. 30)

'That the attaching, judgment and execution

creditors set forth in the schedule aforesaid

should, in order to secure an orderly and proper

administration of this receivership, be ordered by

this court to release from attachment and execu-

tion any and all property and moneys heretofore

levied upon, and to deliver possession of such

property to petitioner herein, and that any and

all such creditors should be restrained and en-

joined from selling at sheriffs sale under any

such attachment or execution any of said prop-

erty until further order of this court".

(R. 31-32)

And appellee Hamilton prayed for an order restrain-

ing the attaching and execution creditors and the

Sheriffs of Toole and Cascade Counties from pro-

ceeding with the enforcement of Writs of Execution

and Attachment (R. 32).

An Order to show cause was issued to the defen-

dants named in the ancillary proceeding (R. 35-37),
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and the appellants herein appeared pursuant to the

Order to show cause and filed a Motion to dismiss

the petition of the Receiver specifying the follow-

ing grounds therefor

:

"(1) That the court has no jurisdiction to

grant a writ of injunction or restraining order to

stay proceedings in the state court in which the

defendants, Ke-Sun Oil Company, H. G. Syster,

Edward A. Tenbroeck, G. E. Wilson, Warren Les-

lie Galbraith, E. E. Gibson, John Krutzfeld, Inde-

pendent Eastern Torpedo Company, Kenneth L.

Stewart and Earl B. Scoville, and Shelby Drug

Co., have brought suits and caused writs of at-

tachment or execution to be issued by said court

and to be levied upon the property of Sunburst Oil

& Refining Company by the defendant, 0. D.

Clark, Sheriff of Toole County, Montana, prior

to the appointment of a Receiver herein. (R.38)

"(2) That this court has no jurisdiction to re-

move from the custody of the state court property

levied upon and seized by the defendant, 0. D.

Clark, as Sheriff of Toole County, Montana, un-

der writs of execution or writs of attachment duly

issued out of the state court and levied prior to

the appointment of the Receiver herein, and which

said property is now held in the custody of state

court by virtue of such writs and levies. (R. 38-

39)

"(3) That the petition of the said John H.

Hamilton, as Receiver of Sunburst Oil & Refin-

ing Company, a corporation, filed herein on the



24th day of November, 1931, does not state facts

sufficient to entitle the petitioner to relief de-

manded or to any relief." (R. 39)

(R. 37-39)

The motion to dismiss was argued and submitted

to the Court (R. 51). No evidence was offered or in-

troduced at the hearing (R. 51).

On January 9, 1932, the Court filed its Memoran-

dum Decision (R.42-47) holding "that the defend-

ants named in said Petition, and each of them, and

the Sheriffs of Cascade and Toole Counties, Mon-

tana, should be restrained from selling or otherwise

disposing of any property, including moneys, belong-

ing to said Sunburst Oil & Refining Company at

Sheriffs sale or otherwise, and that such property,

including moneys, should be released from attach-

ment and execution, and that the Receiver is entitled

to the possession thereof, and further, that all liens

lawfully acquired should be protected.'' (R. 46-47).

On January 11, 1932 a formal order was entered

to the effect "that said motion to quash be and the

same is hereby, in all respects, denied and that the

relief sought by said John H. Hamilton, as Receiver,

in said Petition, be and the same is hereby granted"

(R. 48) ; and providing further that the appellants

herein including the Sheriffs of Cascade and Toole

Counties, Montana "be, and each thereof, are hereby

enjoined, prohibited and restrained from selling or

otherwise disposing of any of the property or money

of the Sunburst Oil & Refining Company levied up-

on by any of them, and that all writs of execution
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and attachment, or any other character of writ, lev-

ied upon any of the property of the Sunburst Oil &

Refining Company, including moneys held under

garnishment process, or otherwise, be and the same

are hereby released from such attachment, execu-

tion, garnishment process or any other writ, and

said sheriffs, 0. D. Clark and Ed Shields shall forth-

with release the same, and each and all the above-

named appearing defendants are required forthwith

to surrender and deliver to John H. Hamilton, as

Receiver of the Sunburst Oil & Refining Company,

all property and moneys of said Sunburst Oil & Re-

fining Company, so subjected by said defendants,

or any of them, to writs of attachment, execution,

garnishment process or other wrif (R. 49).

This appeal is taken from the order last mention-

ed (R.54-60).

SPECIFICATIONS OF ERROR

(1) That the court erred in not holding that it

had no jurisdiction to grant an injunction or re-

straining order to stay proceedings in the state

courts in which the appellants, Ke-Sun Oil Company,

a corporatioin. H. G. Syster, Edward A. Tenbroeck,

G. E. Wilson, Warren Leslie Galbraith, E. E. Gib-

son, John Krutzfeld, and Earl B. Scoville, have

brought suits and caused writs of attachment or

execution to be issued by said courts and to be lev-

ied upon the property of the Sunburst Oil & Refin-

ing Company by 0. D. Clark, as Sheriff of Toole

County, Montana, and Ed Shields, as Sheriff of Cas-



cade County, Montana, prior to the appointment of

the Receiver herein. (R. 56)

(2) That the court erred in not holding that it

had no jurisdiction to remove from the custody of

the state courts property levied upon and seized by

the appellants, 0. D. Clark, as Sheriff of Toole Coun-

ty, Montana, and Ed Shields, as Sheriff of Cascade

County, Montana, under writs of attachments or

writs of execution duly issued out of the state courts

and levied prior to the appointment of the receiver

herein, and which said property was held in the

custody of the state courts by virtue of such writs

and levies. (R. 56)

(3) That the court erred in making and enter-

ing an order herein requiring the said 0. D. Clark,

as Sheriff of Toole County, Montana, and the said

Ed Shields, as Sheriff of Cascade County, Montana,

to disregard and disobey the command of the state

courts to them directed as contained in the writs of

attachment and execution issued out of the state

courts and duly placed in the hands of the said Sher-

iffs for execution. (R. 56-57).

(4) That the court erred in not holding that the

petition of the said John H. Hamilton, as Receiver

of Sunburst Oil & Refining Company, a corporation,

filed in the said court on the 24th day of November,

1931, insufficient to entitle the petitioner to the re-

lief demanded or to any relief. (R.57)

(5) That the court erred in overruling the mo-

tion of appellants herein to dismiss the said petition

of John H. Hamilton, as Receiver of Sunburst Oil &



—9—

Refining Company filed in said court November 24,

1931. (R. 57)

(6) That the court erred in making and entering

an order herein that these appellants and the Sher-

iffs of Cascade and Toole Counties, Montana, be re-

strained from selling or otherwise disposing of any

property, including moneys, belonging to Sunburst

Oil & Refining Company at Sheriffs sale, or other-

wise, and that such property, including moneys,

should be released from attachment and execution.

(R. 57)

(7) The order of the court enjoining these appel-

lants from enforcing said writs of execution and at-

tachment was erroneous for the further reason that

the Receiver herein was illegally and improperly ap-

pointed as Receiver for the Sunburst Oil & Refining

Company upon the application of a simple contract

creditor whose complaint showed upon its face that

it had an adequate remedy at law, and was not enti-

tled to the appointment of a Receiver. (R. 57-58).

ARGUMENT
THE ORDER APPEALED FROM WAS MADE

IN VIOLATION OF SECTION 379 OF TITLE 28

U. S. C.

(Specifications of Error (1) to (6)

:

The order appealed from requires the Sheriffs of

Cascade and Toole Counties, Montana, holding prop-

erty under Writs of Attachment or Execution issued

out of the state courts to "forthwith release the

same, and each and all of the above named appear-
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ing defendants are required forthwith to release and

deliver to John H. Hamilton, as Receiver of Sunburst

Oil & Refining Company all property and moneys of

said Sunburst Oil & Refining Company so subjected

by said defendants, or any of them, to writs of at-

tachment, execution, garnishment process, or other

writ'' (R. 49). The effect of the order is to require

the Sheriffs to violate their official duties as pre-

scribed by the state law and to disregard the com-

mands of the writs of attachment and execution in

their hands.

The state statute relating to the form of the writ

of attachment, provides:

'The writ must be directed to the sheriff of any

county in which property of such defendant may
be, and must require him to attach and safely keep

all the property of such defendant within his

county not exempt from execution, or so much

thereof as may be sufficient to satisfy the plain-

tiffs demand, the amount of which must be stated

in conformity with the complant, unless the de-

fendant give him security by the undertaking of

at least two sufficient sureties, in an amount suf-

ficient to satisfy such demand, besides costs, or in

an amount equal to the value of the property

which has been, or is about to be, attached, in

which case, to take such undertaking."

Sec. 9260 Revised Codes of Montana 1921.

'The Sheriff to whom the writ is directed and

delivered must execute the same without delay."

Sec. 9262 Revised Codes of Montana 1921.
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The statute relating to the form of writs of exe-

cution provides:

"If it be against the property of the judgment

debtor it shall require the sheriff to satisfy the

judgment with interest out of the personal prop-

erty of such debtor and if sufficient personal

property cannot be found then out of his real

property'^

Sec. 9417 Revised Codes of Montana 1921.

'The sheriff must execute the writ against the

property of the judgment debtor, by levying upon

a sufficient amount of property, if there be suf-

ficient, collecting and selling the things in action,

and selling the other property, and paying to the

plaintiff or his attorney so much of the proceeds

as will satisfy the judgment".

Sec. 9431 Revised Codes of Montana 1921.

The order prohibiting the sheriffs from executing

the writs in their possession is necessarily an inter-

ference v/ith the jurisdiction of the state courts over

property taken into their possession prior to the ap-

pointment of the receiver. Such interference with

the jurisdiction of the state court is expressly pro-

hibited by the Federal statute.

"The writ of injunction shall not be granted by

any court of the United States to stay proceedings

in any court of a State, except in cases where such

injunction may be authorized by any law relating

to proceedings in bankruptcy''.

28 U. S. C, Sec. 379.

Sec. 265 Judicial Code.
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In the state courts the rule that one court will not

attempt to exercise jurisdiction over property al-

ready in the custody of another court of coordinate

jurisdiction rests upon principles of comity alone.

But as between the Federal court and a State court,

the statute above quoted absolutely prohibits the

federal court from attempting to take into its cus-

tody property previously seized under process of

state court and in the custody of state court at the

time of the appointment of the Federal receiver.

"The forbearance which courts of coordinate

jurisdiction, administered under a single system,

exercise towards each other, whereby conflicts are

avoided, by avoiding interference with the process

of each other, is a principle of comity, with per-

haps no higher sanction than the utility which

comes from concord ; but between state courts and

those of the United States, it is something more.

It is a principle of right and of law, and therefore

of necessity. It leaves nothing to discretion or

mere convenience".

Covell V. Heyman, 111 U. S. 176, 182, 29 L. Ed.

390, 392, 4 Sup. Ct. Rep. 355.

Kline v. Burke Construction Co., 260 U. S.

225, 67 L. Ed. 226 at 230.

In the case of Lion Bonding & S. Co. v. Karatz,

262 U.S. 77, 43 Sup. Ct. 480, 67 L. Ed. 870, the ques-

tion involved was the right of receivers appointed

by the Federal Court of Minnesota to the possession

of property in Nebraska which had been seized by

the Department of Trade and Commerce of the
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State of Nebraska pursuant to the order of the Neb-

raska state court prior to the appointment of the

Federal Receiver. In holding that the Federal had

no right to interfere with the state court's possess-

ion and custody of the property in question, the Su-

preme Court of the United States speaking through

Mr. Justice Brandies said:

"Where a court of competent jurisdiction has,

by appropriate proceedings, taken property into

its possession through its officers, the property is

thereby withdrawn from the jurisdiction of all

other courts. Wabash R. Co. v. Adelbert College,

208 U.S. 38, 52 L. Ed. 379, 386, 28 Sui^ Ct. Rep.

182. Compare Oklahoma v. Texas, 258 U.S. 574,

581, 66 L. Ed. 771, 774, 42 Sup. Ct. Rep. 406. Pos-

session of the res disables other courts of co-or-

dinate jurisdiction from exercising any power

ovier it. Farmers' Loan & T. Co. v. Lake Street

Elev. R. Co., 177 U.S. 51, 61, 44 L. Ed. 667, 671, 20

Sup. Ct. Rep. 564. The court which first acquired

jurisdiction through possession of the property is

vested, while it holds possession with the power

to hear and determine all controversies relating

thereto. It has the right, while continuing to ex-

ercise its prior jurisdiction, to determine for itself

how far it will permit any other court to interfere

with such posession and jurisdiction. Palmer v.

Texas, 212 U.S. 118, 126, 129, 53 L. Ed. 435, 438,

439, 29 Sup. Ct. Rep. 230".

Lion Bonding & S. Co. v. Karatz, 272 U.S. 77,

43 Sup. Ct. 480, 67 L. Ed. 870, at 880.
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Speaking of the contention of the Receivers that

the State Department of Trade and Commerce had

seized the property only for a temporary purpose,

and that the Receivers were entitled to take posses-

sion of the assets on that ground, the court said

:

"This contention is opposed to the settled prin-

ciples which govern the relations of courts of con-

current jurisdiction. It is inconsistent, also, with

Section 265 of the Judicial Code, which prohibits

courts of the United States from staying proceed-

ings in courts of a state".

Lion Bonding Co. v. Karatz, 262 U.S. 77, at

89, 67 L. Ed. 871, at 880.

The Circuit Courtsof Appeals of the Second Cir-

cuit and the Sixth Circuit have passed directly upon

the question involved in this appeal and have held

that where property was charged with a judgment

lien or attachment lien at the time of the appoint-

ment of the receiver, the Federal Court appointing

the receiver was prohibited by Section 265 of the Ju-

dicial Code above quoted from enjoining the levy of

Execution to enforce the judgment or attachment

lien acquired previous to the appointment of the re-

ceiver.

In the case of Bortman vs. Urban Motion Picture

Indutsries, Inc., 4 Fed. (2d) 913 (CCA 2d Cir.), the

Receiver of the defendant, Urban Motion Picture

Industries, appointed by the Federal Court in New
York, obtained an injunction order, the effect of

which was to prevent Joy and Berger, judgment

creditors of the said defendant, who had obtained a
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judgment in the State Court and a lien upon the de-

fendant's property prior to the appointment of a

Receiver, from enforcing the collection of their judg-

ment so obtained in the State Court by execution

sale. In holding that the Federal Court, appoint-

ing the Receiver, could not enjoin such execution

sale, the Circuit Court of Appeals of the Second Cir-

cuit said

:

"We are of the opinion that the use of this in-

juction to prevent, or seek to prevent, the levying

of execution against the defendants' realty by

way of enforcing the judgment lien, is unwar-

ranted under R.S. Sec. 720 (Comp. St. Sec. 1242),

because it is in effect an injunction against suits

in the state courts.
************

"It results that the court below should have per-

mitted Berger and Joy to issue executions on their

judgments against the realty of the defendant,

and to that extent the injunction above quoted

must be modified''.

In Southern Bank & Trust Co. v. Folsom, 75 Fed.

929 (CCA 6th Cir.), the Federal Court of Tennessee,

which had appointed a Receiver for the East Ten-

nessee Mining & Improvement Company, issued an

injunction prohibiting the sale of certain real estate

claimed by the East Tennessee Mining & Improve-

ment Company and its Receiver, but which had been

levied upon by Writ of Attachment issued out of the

State Court prior to the appointment of the Receiv-

er by the Federal Court. In holding that the levy

of the Writ of Attachment issued out of the State

Court brought the real property into the custody of
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the State Court, and that the injunction order, is-

sued by the Federal Court subsequently appointing

a Receiver, to prevent the sale of such property un-

der process issued out of the State Court was er-

roneous, the Circuit Court of Appeals of the Sixth

Circuit, speaking through Mr. Justice Lurton, said

:

"The effect of the levy of the attachment issuing

from the state chancery court, and the return of

the writ into court, under the Tennessee statutes

and decisions, was to place the attached land with-

in the control and possession of the state court.

It was an actual seizure of the res, and thereby

passed into the exclusive possession of the court,

as fully as if a receiver had been appointed. * * * *

^ ;;: '^ ;;: i'.i * i'f ii: :^ >;: :|: sj:

While the proceedings in the state court were pen-

ding, it was wholly unjustifiable to seek to dispos-

sess that court through the instrumentality of a

proceeding in another court, intended to draw in-

to question the validity or regularity of the pro-

ceeding in the state court. Shields v. Coleman,

157 U.S. 168, 15 Sup. Ct. 570.

"The injunction restraining the execution of the

decree of the state court was equally unwar-

ranted, and was in violation of the provisions of

section 720 of the Revised Statutes of the United

States. That the land ordered to be sold was

property of the suitor invoking the injunctive

process of the United States court is no justifi-

cation. The binding force of that very wise and

conservative statute does not depend upon the real
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or ultimate rights of the respective claimants of

the property involved, or the regularity of the pro-

ceedings sought to be stayed. The statute pro-

hibits any injunctive restraint upon the proceed-

ings of a state court, and jurisdiction is not con-

ferred by vigorous allegations touching the injus-

tice or invalidity of the objectionable proceed-

ings."

With the view so expressed by Mr. Justice Lurton,

Mr. Justice Taft, then a member of the Circuit Court

of Appeals of the Sixth Circuit, concurred.

The writer has found no decision by the Circuit

Court of Appeals of the Ninth Circuit, which passes

directly upon this question, but in the recent case of

Mitchell vs. Lay, 48 Fed. (2d) 79, the Circuit Court

of Appeals of this Circuit cited with approval the

decision of Judge Rudkin rendered in the case of

Dodds V. Palmer Mountain Tunnel Co., 188 Fed. 447.

The point decided by Judge Rudkin in Dodds v. Pal-

mer Mountain Tunnel Co., supra, is stated in the

American Digest, as follows:

"Where a state court of competent jurisdiction

had acquired jurisdiction over certain property

long prior to an application to the federal court

for the appointment of a receiver, any attempt by

the federal court to restrain or interfere with the

enforcement of the state court^s judgment would

be a violation of comity, and a violation of Rev.

St. Sec. 720 (U.S. Comp. St. 1901, p. 581), provid-

ing that injunction shall not be granted by any

federal court to stay proceedings in any state
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court, except in cases where such injunction may
be authorized by any law relating to proceedings

in bankruptcy.—Dodds v. Palmer Mountain Tun-

nel Co, 188 F. 447".

The citation of this decision by the Circuit Court

of Appeals in Mitchell v. Lay, 48 Fed. (2d) 79, at 84,

would seem to imply that the Circuit Court of Ap-

peals approved the decision of Judge Rudkin in the

Dodds case.

In Mitchell vs. Lay, Mr. Justice Wilbur, speaking

for the Court of Appeals of this Circuit, said

:

"It will be observed that this injunction pro-

hibits the insurance commissioner from perform-

ing the duties imposed upon him by a state statute

(Cal. Stat. 1919, c. 178, p. 265, as amended, Cal.

Stat. 1921, C.599, p. 1017), which provides for the

liquidation of insolvent insurance companies

which have been engaged in business in the state

of California. The constitutionality of this state

statute is not disputed. The order appealed from

directs that the appellant insurance commissioner

violate his official duty under such statute by

turning over to the receiver of the federal court

a fund that was in the custody of the state

through its officers for the protection of creditors

of the insolvent insurance company before this ac-

tion was begun. And these orders are made not-

withstanding that there is no claim that the insur-

ance commissioner has neglected his duty, but

solely on the ground that he is endeavoring to per-

form his duty as defined in the state statute. The
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mere statement of this situation is sufficient to

show the impropriety of the order of the court.

Dodds V. Palmer Mountain Tunnel Co. (CC) 188

F. 447; Rev. St. Sec. 720 (28 USCA Sec. 379). So

far as the appellant's application for a receiver-

ship was concerned it had been begun before the

insurance commissioner was cited to appear and

the federal court had no right to enjoin the fur-

ther prosecution of that action.''

The following excerpts indicate the rule as de-

clared in other jurisdictions:

NEW YORK:
In Beardslee v. Ingraham, the first two headnotes

of the case, as reported in 3 L.R.A. (N.S.) p. 1073;

are:

"1. A state court has no authority to enjoin a

sale under an execution issued by a Federal court

in a matter within its jurisdiction.

"2. An attachment secures such possession of

real estate upon which it is levied that a receiver

subsequently appointed by another court has no

authority to interfere with it."

NEVADA:
"The superior court has no authority to order

a receiver appointed under Rev. Laws, Sec. 5193,

as amended by St. 1923, c. 22, Sec. 1, and not under

Rev. Laws, Sec. 1195, or St. 1925, c. 177, Sec. 47, to

take from the possession of a sheriff property of

a corporation levied upon by him under attach-

ment by a creditor."

The above headnote states the point involved in
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State vs. District Court, 241 Pac. 317, 49 Nev. 145,

43 A.L.R. 1331.

WASHINGTON:
"Where a judgment is a lien on the property of

a corporation and the proceedings leading to the

sale are regular, the fact that a receiver is ap-

pointed prior to such sale does not divest any right

acquired thereunder and the purchaser was en-

titled to a deed from the Sheriff.

Cherry v. Western Washington Industrial

Exposition Co., 40 Pac. 136.

ILLINOIS:

"The levies not only gave the plaintiff in the ex-

ecutions, and the plaintiffs in the attachments, if

they maintained them, a prior right to the pro-

ceeds of the property, but they gave to the Sheriff

the prior right to the possession of the personal

property levied upon. Enough cases are cited in

High on Receivers, Sec. 440, to establish that prop-

osition".

Pease v. Smith, 63 111. App. 411.

COLORADO:
"If the appointment of the Receiver was subse-

quent to a valid levy by the Sheriff (under the al-

legations of the Complaint a valid levy is presum-

ed), the receiver took subject to the rights acquir-

ed by such levy, among which is the right of pos-

session of the property levied upon, and the right

to proceed under the Writ to sell the property in

satisfaction of the judgment".

People V. Finch, 10 Colo. app. 512, 76 Pac. 1123.
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CALIFORNIA:
"If then as appears from the foregoing, the

property was in the sheriffs custody, under exe-

cution levy, at the time of the adjudication of in-

solvency and the appointment of the receiver, de-

fendant's lien thereon, and his right to compel a

sale thereof in satisfaction of his judgment, was

in no way affected by those proceedings''.

Ward V. Healy, 114 Cal. 191, 45 Pac. 1065.

MICHIGAN:
"Certainly the court would not make an order

for the payment of this fund into the hands of the

Receiver until the questions arising under the

garnishment proceedings are determined * * ''' '•' *

"The plaintiffs in the garnishment proceedings

are not parties here and their rights cannot be

here litigated. If they have a valid lien on the

fund, that lien is not dissolved by the filing of a

bill and the appointment of a receiver, but may
be enforced".

Baldwin v. Hosmer, 101 Mich. 119, 59 N. W,

432, 25 L.R.A. 739.

See also 53 C.J. pp. 129-130

Note to Ex parte Elmer Renfro, 40 A.L.R.

900, at 903.

Riehle v. Margoles, 279 U.S. 218, 73 L. Ed. 669.

The right of a Receiver to property charged with

a valid judicial lien at the time of his appointment

is analogous to the right of a trustee in bankruptcy

to property of the bankrupt charged with a valid

judgment or attachment lien obtained more than
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four months prior to adjudication in bankruptcy.

In each case the lien is preserved and recognized.

There is no good reason why the same rule of pro-

cedure should not be adopted in both cases. It ap-

pears to be the settled law in the bankruptcy courts

that if at the time of adjudication in bankruptcy,

the property of the bankrupt was subject to a valid

attachment or judgment lien which was not dis-

charged by the subsequent adjudication in bank-

ruptcy, the state court which acquired the attach-

ment or judgment lien up the property may enforce

the same by the issuance of execution and execution

sale, even after adjudication in bankruptcy.

In the recent case of Stratton vs. New, 283 U.S.

318, 75 L. Ed. 1060, the Supreme Court reviewed the

decisions upon this point, and said

:

"Following these cases the federal courts with

practical unanimity held that where a judgment

which constitutes a lien on the debtor's real estate

is recovered more than four months prior to the

filing of the petition, the bankruptcy court is with-

out jurisdiction to enjoin the prosecution of the

creditor's action, instituted prior to the filing of

a petition in bankruptcy, to bring about a judicial

sale of the real estate.

"The trustee in bankruptcy may intervene in

in such suits to protect the interests of the estate.

"It is clear that if the action in the state court

was merely in the nature of an execution or pro-

ceeding to obtain the avails of the judgment lien

it should not have been enjoined by the district
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court".

283 U.S. 326-327, 75 L. Ed. 1097-1098.

The proceeding under consideration in the above

case was nothing more in effect than an execution

sale.

"It is merely a proceeding in equity to do what

would be done by a sheriff or marshal under an

appropriate writ for the sale of real estate in ex-

ecution at law.''

283 U.S. 329, 75 L. Ed. 1099-1100.

The court said further

:

"As heretofore noted, there are a few cases

which have held that the bankruptcy court may
enjoin proceedings, brought prior to the filing of

the petition, to enforce valid liens which are more

than four months old at the date of bankruptcy;

but these cases are contrary to the decisions of

this Court and to the great weight of federal au-

thority."

Stratton v. New, 283 U.S. at 331, 75 L. Ed. at

1101.

In a Note appended to the above decision by the

learned Justice who prepared it, the rule in regard

to attachments levied more than four months prior

to bankruptcy and in regard to foreclosure of mort-

gages, is stated as follows

:

"It is also well settled that where an attach-

ment is levied more than four months prior to

bankruptcy, the prosecution of the claim to judg-

ment and sale within the four months will not be

enjoined or the sale set aside.'' (citing cases).



—24—

See Note No. 6, 283 U.S. 326, 75 L. Ed. 1098.

'^On similar grounds the bankruptc}^ courts re-

fuse to enjoin the prosecution of foreclosure pro-

ceedings under a mortgage, the lien of which is

preserved in bankruptcy, if initiated prior to the

date of the petition." (citing cases).

Note No. 6, 283 U.S. 326, 75 L. Ed. 1098.

In harmony with the above decision is the decision

of the Circuit Court of Appeals of the Third Circuit,

in Piedmont Coal Co. v. Hustead, 294 Fed. 247, hold-

ing that a court of bankruptcy is without power to

enjoin enforcement of liens obtained in a state court

by attachment more than four months prior to the

bankruptcy proceeding by persons who are not par-

ties thereto.

Piedmont Coal Co. v. Hustead, 294 Fed. 247.

The Supreme Court of the United States denied

an application for certiorari to review this decision.

Piedmont Coal Co. v. Hustead, 44 Sup. Court,

331.

A federal court appointing a receiver for an in-

solvent or embarrassed debtor has no greater con-

trol or custody over such debtor's property than the

bankruptcy court has over the property of the bank-

rupt. No reason exists for issuing injunctions more

freely in receivership cases than in bankruptcy

cases. The statute above quoted indicates that the

right to issue such injunctions in receivership cases

should be more restricted than in bankruptcy cases.

Appellants respectfully submit that the rule

above stated, which is settled in the bankruptcy
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courts, is on principle equally applicable to receiver-

ships.

IT IS NOT MATERIAL THAT SOME OF THE
PROPERTY LEVIED UPON WAS NOT TAKEN
INTO THE PHYSICAL POSSESSION OF THE
SHERIFF MAKING THE LEVY.

(Specifications of Error (1) to (6):

It will be observed that the order appealed from

affects all property levied upon and provides that

all such property "including moneys held under

garnishment process or otherwise, be and the same

are hereby released from such attachment, ex-

ecution garnishment process or any other writ, and

the said Sheriffs, 0. D. Clark and Ed Shields, shall

forthwith release the same" (R. 49), and they are

required "to surrender and deliver'' the same to the

Receiver (R. 49). The order, therefore, applies to

personal prop.erty taken into the actual physical

possession of the Sheriffs as well as to monies gar-

nished and real property levied upon. But the ap-

pellants respectfully submit that the order appealed

from is illegal and improper, even in regard to prop-

erty not taken into the actual physical possession of

the sheriffs.

If the property was duly levied upon, it is brought

within the custody of the court under whose Writ

it was seized, although it was not taken into the

physical possession of the Sheriff.

Southern Bank & Trust Co. v. Folsom (CCA
6th Cir.) 75 Fed. 929.
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Bortman v. Urban Motion Picture Industries,

Inc. 4 Fed. (2d) (CCA 2d Cir) 913.

Beardslee v. Ingraham (N.Y.) 76 N.E. 476, 3

L.R.A. (N.S.) 1073.

Baldwin v. Hosmer, 101 Mich. 119, 59 N.W.

432, 25 L.R.A. 739.

In the recent case of Fousek v. DeForest, the Su-

preme Court of Montana held that a levy of Ex-

ecution upon shares of stock in the possession of a

third persons, charging the property with the lien of

the levy, brought the same within the custody of the

court.

"The liability of the garnishee is fixed by sec-

tion 9267 and is shown by the return of the writ.

Drake on Attachments, Sec. 451d. When this has

been done the property is in custodia legis irres-

pective of the answer made by the garnishee, and

plaintiff has acquired such a lien or interest in

the property as will enable him to hold the garni-

shee liable for the property or its value."

Fousek V. De Forest, 4 Pac. (2d) 472, at 475.

Gibbons v. Ellis, 165 Pac. 783, 63 Colo. 76.

Drake on Attachments (7th Ed) Sec. 453.

In Cooper v. Reynolds, 10 Wallace 308, 19 L. Ed.

931, the Supreme Court of the United States said:

''So, also, while the general rule in regard to

jurisdiction in rem requires the actual seizure and

possession of the res by the officer of the court,

such jurisdiction may be acquired by acts which

are of equivalent import, and which stand for and

represent the dominion of the court over the thing
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and, in effect, subject it to the control of the court.

Among this latter class is the levy of a writ of at-

tachment or seizure of real estate, which being in-

capable of removal, and lying within the territor-

ial jurisdiction of the court, is for all practical

purposes brought under the jurisdiction of the

court by the officer's levy of the writ and return

of that fact to the court. So the writ of garnish-

ment or attachment, or other form of service, on

a party holding a fund which becomes the subject

of litigation brings that fund under the jurisdic-

tion of the court, though the money may remain

in the actual custody of one not an officer of the

court.

"If the writ of attachment is the lawful writ of

the court, issued in proper form under the seal of

the court, and if it is by the proper officer levied

upon property liable to the attachment, when such

a writ is returned into court the power of the

court over the res is established''.

CASES WHERE RECEIVER IS APPOINTED
BY SAME COURT WHICH ALREADY HAS CUS-
TODY OF THE PROPERTY THROUGH LEVY
OF WRIT OF ATTACHMENT OR EXECUTION
DISTINGUISHED.
In cases where a Receiver is appointed by the same

court which already has custody of the property

through levy of a writ of attachment or execution,

it has sometimes been held that the sheriff may be

directed to deliver possession of the property to the

receiver.
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Vanroun v. San Francisco Superior Court,

58 Cal. 358.

Bugbee v. Stoller-Hilgers Silk Mills, 45 R.I.

56, 119 Atl. 760.

Burns v. Lake Charles First Natl. Bank, 20

Tex. Civ. App. 194, 49 S.W. 706.

53 Corpus Juris, 130.

But these cases have no bearing upon the question

involved in this appeal. The issuance of the injunc-

tion appealed from, operates to entirely defeat the

jurisdiction of the state courts over the disposition

of property theretofore seized by the sheriffs of

Cascade County and Toole County acting under

writs issued out of the state courts ; and which prop-

erty at the time of the appointment of the receiver

was in the custody of the state courts and in the pos-

session of the county sheriffs. The order appealed

from does not operate to merely transfer the cus-

tody of the property from one officer of the court

to another officer of the same court, thus leaving

the custody of the court wholly unaffected. On the

contrary, it completely annuls the jurisdiction of the

state court and requires the officers of the state

court to disregard their statutory duty and to vio-

late the commands of the state court as contained

in the writs in their hands.

The case of State v. King County Superior court,

36 Wash. 91, 78 Pac. 461, is not in point. In that

case, the court held that the receiver was entitled to

take the possession of the property from the Sher-

iff upon the ground that the corporation was in-
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solvent at the time the levy of attachment was made,

and that under the statute of Washington the at-

tempted levy of attachment was void. Obviously^

if the levy was void, the sheriff had no right to re-

tain the possession of the property as against the

receiver. Furthermore, the sheriff had seized the

property under a writ issued out of the same court

which appointed the receiver, and the change of

possession of the property from the sheriff to the

receiver did not affect, in any manner, the jurisdic-

tion of the court over the property.

CASES CITED BY THE TRIAL COURT IN ITS

MEMORANDUM DECISION DISTINGUISHED.

The cases relied upon by the trial court to support

its decision were the following:

Pacific Coast Pipe Line Co. v. Conrad City

Water Co., 245 Fed. 856, wherein this court

affirmed the judgment of the District

Court of Montana reported in 237 Fed. 673;

and
^^^

Wiswall V. Sampson, 14,52, 14 L. Ed. 322.

In Pacific Coast Pipe Line Company vs. Conrad

(^ity Water Company, supra, the plaintiff had

brought an attachment suit in the Federal Court and

levied upon the defendant's real property. There-

after proceedings were instituted in the state court

which resulted in the appointment of a Receiver for

the Conrad City Water Company. The Pacific

Coast Pipe Line Company then commenced an action

in the Federal court, the purpose of which was to
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annul the order made by the state court appointing

the receiver. The sole question involved was wheth-

er or not the Federal Court, by reason of the levy of

attachment, had acquired such jurisdiction over the

property of the judgment debtor that the order of

the State court in appointing the receiver for the

same debtor was necessarily null and void, and could

be so adjudged in a proceeding in the Federal Court.

The case did not involve any question as to the right

of the attaching creditor to have the attached prop-

erty applied to the payment of its debt by execution

sale, nor did it involve any construction of Section

265 of the Judicial Code restricting the powers of

Federal Court to stay proceedings in the State court.

The decision of the trial court, and also of this court,

in that case, must be viewed in the light of the facts

before the court for consideration. The case can-

not be deemed authority upon the question involved

in this appeal. The decision of Judge Bourquin in

Pacific Coast Pipe Line Company vs. Conrad City

Water Company, supra, and the decision of this

court on appeal therein, are in harmony with the de-

cision of the Circuit Court of Appeals of the Second

Circuit in Bortman vs. Urban Motion Picture Indus-

tries, 4 F. (2d) 913, wherein it was held that a receiv-

er appointed subsequent to the imposition of a lien

under proceedings in another court, might properly

take possession of the property, but that such pos-

session was subject and subordinate to the prior

right and jurisdiction of the court which first ob-

tained a lien upon the property. In the case last
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mentioned, the court said:

"We do not mean to say that there was anything

wrong in the receivers taking possession of the

land, there being no other person but the defend-

ant in possession at the time ; but we do hold it er-

roneous to retain possession of that land, or at-

tempt to retain it, as against any lawful process to

enforce the lien of the judgment, subject to which

the receivers took whatever possession they en-

joyed."

Bortman v. Urban Motion picture Industries, 4

Fed. (2d) (CCA) 913, at 915.

In Wiswall vs. Sampson, 14 Howard 52, 14 L. Ed.

322, there was an attempt by the plaintiff Sampson

to obtain possession of land under judgments of the

Circuit Court of the United States entered in 1840.

Executions were issued on these judgments and the

property in question was sold thereunder, and a

deed executed to the purchaser in August, 1845. The

defendant's claim of title was based on a deed given

on a sale of the land in 1847 by a Receiver appointed

by the Alabama Court of Chancery who had been in

possession of the property since June, 1845. The

suit, in which the Receiver was appointed, was one to

set aside conveyances of the land as fraudulent and

had been commenced in 1843, and a temporary in-

junction was granted at that time. The judgment

debtor, Ticknor, had conveyed the property to one

Day on April 28, 1840, and prior to the date that any

of the judgments against him had been obtained.

Wiswall instituted suit in 1843 to set aside such con-
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veyance as fraudulent, which suit eventually result-

ed in setting aside the conveyance from Ticknor to

Day as fraudulent and the appointment of the re-

ceiver, who, in 1847, conveyed the property to Wis-

wall pursuant to the order of the Alabama Chancery

court. Furthermore, Sampson's predecessor, Dar-

gan, after he had obtained his claim of title through

the execution sale, had asserted the same in the

Chancery court and his title was found invalid by

that court.

"It further appeared, that Dargan applied to

the Court of Chancery on the 26th November,

1845, by petition, setting out his title under the

two judgments to have the possession of the lot

by the receiver delivered up to him; or if that

should not be ordered, then that he might be at lib-

erty to bring an action of ejectment against the

receiver to recover the same.

"That the defendant Wiswall put in his answer,

setting up the same matters now relied on to invali

idate the sale to Dargan, and also claiming a para-

mount lien upon the property by virtue of his

judgment, and bill in chancery and decree setting

aside the fraudulent conveyance to Day, directing

a sale and application of the proceeds to the pay-

ment of his judgment, the appointment of a re-

ceiver, etc.

"That the Chancellor overruled the application,

and dismissed the petition on the 10th December,

1845. P>om which order an appeal was taken to

the Supreme Court, and the decree or order af-
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firmed/'

14 Howard 62-63, 14 L. Ed. 327.

The same question was again litigated in the Fed-

eral Court resulting in a decision in favor of Samp-

son. The Federal court had been requested, but re-

fused, to charge the jury as follows:

"That the filing of WiswalPs bill in chancery,

and the proceedings thereon, to a final decree in

his favor, gave him a specific lien upon the prop-

erty of Ticknor, from the commencement of his

suit, which could not be devested by any subse-

quent proceedings upon the older judgments un-

der which the plaintiffs here claim.''

14 Howard 58, 14 L. Ed. 325.

The Supreme Court of the United States held in

effect, first that under the facts of that particular

case, WiswalFs lien related back to 1843, which made

it prior to the Sampson lien ; and second, that the in-

validity of Sampson's title was adjudicated in the

state Chancery court. On these points, the Supreme

Court said:

"The settled rule, also, appears to be, that where

the subject matter of the suit in equity is real es-

tate, and which is taken into the possession of the

court pending the litigation, by the appointment

of a receiver, or by sequestration, the title is

bound from the filing of the bill; and any purch-

aser, pendente, lite, even if for a valuable consid-

eration, comes in at his peril."

14 Howard 66, 14 L. Ed. 328.

On the second point, the Supreme Court said:
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"In the petition to the Chancellor in the case be-

fore us, the purchaser set out his title at large un-

der the marshal's sale, and claimed the possession

of the property by virtue of his title, that the re-

ceiver might be removed, and the possession de-

livered to the petitioners.

"The answer of Wiswall set up his right to the

property under the decree in the suit against Tick-

nor and Day.

"The right of the petitioner, therefore, under

his title to the possession of the property as

against the right of Wiswall under the proceedings

in equity and the decree in his favor, would seem

to be a question directly involved. The court so

understood the issue and passed upon it, holding,

as we hold in this case, that the sale was illegal and

void, having been made while the estate was in the

possession and safe keeping of the Court of Chan-

cery. From this decision an appeal was taken to

the Supreme Court, where the order or decree of

the court belovv^ was affirmed. 11 Ala. 938, Dar-

gan V. Waring and others.

"The question is one depending very much upon

the local law of Alabamia, and the judgment, there-

fore, in the matter, by the highest court of the

State, is entitled to the highest respect.''

14 Howard 69, 14 L. Ed. 329-330.

These facts clearly distinguish Wiswall vs. Samp-

son from the case at bar. In the case at bar, the

liens of the attachment and execution creditors were

fully perfected prior to the institution of the suit in
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which the Receiver was appointed. Furthermore,

there is no question of res adjudicata in the case at

bar, nor was any construction of Section 265 of the

Judicial Code involved in Wiswall v. Sampson.

The case of Wiswall vs. Sampson is distinguished

on these grounds by the New York Court of Appeals

in Beardslee v. Ingraham, 183 N.Y. 411, 76 N.E. 476.

3 L.R.A. (N.S.) 1073. In the case last cited, the New
York Court of Appeals said

:

"The Supreme Court of the United States held

that the plaintiff in ejectment had obtained no ti-

tle inasmuch at the time of the sale under the exe-

cutions, the Alabama Court of Chancery was in

possession of the premises by its receiver. The

view 01 the court seems to have been that the ap-

pointment of the receiver related back to the time

of the filing of the bill in the chancery suit which

was prior to the levy of the executions UNDER
the plaintiffs judgment. While this case seems

to support to some extent the position of the res-

pondents, the case at bar is distinguishable from

it in one respect which seems to me essential. Here

there was no filing of any bill in the suit in which

the receivers were appointed by the state court

before the levy of the attachment in the suit of Mr.

Ingraham in the United States circuit court. The

action was not begun until long after the attach-

ment had issued out of the Federal Court. If in

Wiswall V. Sampson it had appeared that the levy

of the judgments obtained in the Federal Court

had been prior to the filing of the bill under which
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the receiver was appointed by the state court, it

seems to me that it would hardly have been held

that such levy was interrupted by the filing of the

bill and the appointment of the receiver. The ba-

sis of the decision in Wiswall v. Sampson seems to

have been that in a suit of such a nature as that in

which the receiver was appointed by the Alabama

court of chancery (a suit to set aside conveyances

of land as fraudulent), jurisdiction attached at

the time of the filing of the bill, and hence remain-

ed paramount in the state court until decree."

Beardslee v. Ingraham, 183 N.Y. 411, 76 N.E.

476, 3 L.R.A. (N.S.) 1073, at 1077.

Appellants respectfully submit that the decision

of the Supreme Court in Wiswall vs. Sampson has no

application to the question involved in this appeal.

THE COURT HAD NO JURISDICTION TO OR-

DER THE RELEASE OF THE ATTACHED
PROPERTY IN A SUMMARY PROCEEDINGS
AND WITHOUT THE INTRODUCTION OF EVI-

DENCE IN SUPPORT OF THE RECEIVER'S PE-

TITION.

(Specifications (1) to (6).

It has been frequently held that the court appoint-

ing the Receiver cannot in a summary proceeding

adjudicate the rights of third persons (not parties to

the receivership action) to property claimed by the

Receiver. The claimant is entitled to a trial in a ple-

nary action brought in the ordinary course of law.

The following language of the Supreme Court of
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Washington is in point:

"It is not alleged that either the sheriff or appel-

lant took any property from the possession of the

receiver which was rightfully in his possession, or

in any way impeded or hindered him in the dis-

charge of his duties ; and, under such circumstan-

ces, appellant could not properly be made a party

to the receivership proceedings, and subject to the

order of the court, simply by filing a petition

therein. Not having been a party thereto, its

rights should not have been determined or in-

quired into in that action, (citing cases)".

Cherry v. Western Washington Industrial Ex-

position Co., (WASH) 40 Pac. 136.

The same view is stated by the District Court of

Appeals of California:

"If, at the time when the receiver qualified and

attempted to take possession of the property in

question, this boiler had passed to the actual pos-

session of the Pugh-Miller Drilling Company, the

plaintiff in replevin, clearly it vv^ould have been

beyond the power of the court by its mere order to

compel such party in possession to surrender the

property to the receiver. Its only power would

have been power to authorize its receiver to sue

for possession of that property." (citing numer-

ous cases).

Miller et al v. Superior Court for Los Angeles

County (Cal. App.) 217 Pac. 817, at 820.

See also Note 40 A.L.R. 903.

High on Receivers (4th Ed.) Sec. 145.
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Moreover, the court made and entered its order

herein requiring the appellants to surrender and de-

liver the property in their possession to the Receiver

without any evidence being offered or introduced in

support of the application, or any hearing or proof

in regard to the matters alleged in the ancillary pe-

tition. (R. 51).

Appellants respectfully submit that even if the

Petition stated facts sufficient to entitle the Receiv-

er to some relief and the Court had jurisdiction to

hear and determine the controversy in a summary

proceeding, it ought not to have entered its order

without proof in support of the allegations of the

petition.

A MERE GENERAL CREDITOR OF A SOLV-
ENT DEBTOR IS NOT ENTITLED TO HAVE A
RECEIVER APPOINTED.

(Specification of Error (7).

The General American Tank Car Corporation is a

simple contract creditor of the defendant, Sunburst

Oil & Refining Company (R. 2-15), and from the

facts alleged in the Bill of Complaint it appears that

the debtor is solvent. Its assets amount to $1,726,-

000.00 (R. 14), whereas its liabilities amount to

$811,000.00 (R. 10). The Bill of Complaint does not

shov/ any sufficient reason to justify the appoint-

ment of a receiver.

"A general or simple contract creditor who has

not reduced his claim to judgment, who has no

right or interest in, or lien upon, the property of
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the debtor, and whose interest or position does not

differ from that of any other ordinary creditor,

has no standing to obtain the appointment of a re-

ceiver of such property."

53 Corpus Juris 29.

"A federal equity court is without jurisdiction

to appoint a receiver at the instance of a simple

contract creditor who has no judgment or speci-

fic lien."

Felice Perrelli Canning Co. v. Certified Food

Stores, 15 Fed. (2d) 891.

Maxwell v. McDaniel, 184 Fed. 411, 106 CCA.
453.

Even if the debtor were insolvent, such fact would

not constitute a sufficient showing of necessity for

a receivership.

Prudential Securities Co. v. Three Forks H & M
Valley R. Co., 49 Mont. 567, 144 Pac. 158.

Forsell v. Pittsburg & Montana Copper Co., 42

Mont. 412, 113 Pac. 479.

Berryman v. Billings Mutual Heating Co., 44

Mont. 517, 121 Pac. 280.

It has occasionally been held that a receiver may
be appointed at the instance of a simple contract

creditor where the debtor consents to such appoint-

ment.

First National Bank of Medford v. Stewart

Fruit Co., (D.C Cal.) 17 Fed. (2d) 621.

But this practice has been disapproved by the Su-

preme Court of the United States in the recent de-

cision of
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Harkin v. Brundage, 276 U.S. 36, at 52, 72 L. Ed.

457, at 464.

In the case last cited, the Supreme Court, speak-

ing through Mr. Chief Justice Taft, said

:

^We do not wish what we have said to be taken

as a general approval of the appointment of a re-

ceiver under the prayer of a bill brought by a sim-

ple contract creditor simply because it is consent-

ed to at the time by a defendant corporation. The

true rule in equity is that under usual circumstan-

ces a creditor's bill may not be brought except by

a judgment creditor after a return of 'nulla bona'

on execution. When a receiver has been thus irreg-

ularly appointed on such a bill without objection,

and the administration has proceeded to such a

point that it would be detrimental to all concerned

to discharge the receiver, the receivership has

been permitted to continue because not seasonably

objected to."

276 U.S. 52, 72 L. Ed. 464.

The effect and purpose of the friendly receiver-

ship herein is, apparently, to prevent other creditors

from enforcing the collection of their claims in the

ordinary manner (R. 11-15). The receivership is

requested upon the ground "that it is essential to the

interest of the defendant and its creditors that the

property and assets of the defendant should not be

sacrificed, but should be conserved" (R. 15), and to

avoid "wasteful strife and controversy" (R. 15).

Moratoriums, general or individual, might be re-

quested on the same grounds. The impropriety and
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injustice of such receivers is ably stated by the Su-

preme Court of Illinois in

Sterling v. Jewel, 46 N.E. 259.

CONCLUSION

Appellants respectfully submit that the order ap-

pealed from should be reversed and the case re-

manded with directions to dismiss the ancillary pe-

tition and to vacate the order appointing the receiv-

er herein.

Respectfully submitted,

DONALD CAMPBELL,

LOUIS P. DONOVAN,
Attorneys for Appellants.




